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PETITION. 
To the Honorable Judges of the Supre1ne Court of Appeals 
of Virginia: 
Your petitioner, J. H. Fuller, respectfully shows unto your 
Honors that he is aggrieved by a certain decree of the Cir-
cuit Court of Mathews County, entered on the 23rd day of 
July, 1936, in a certain chancery suit therein pending, wherein 
your petitioner was the defendant and 1Ylae Fitchett Troy ''Tas 
the plaintiff. A transcript of the record of said suit is here-
with attached, in which the facts und errors hereinafter .com-
plained of appear manifest. 
STATEME.NT OF FACTS. 
From the written documents, plats and the oral testimony 
given at the trial of this case, the following facts appear: 
That on the 23rd day of March, 1926, your petitioner, .J. H. 
Fuller, purchased from T. W. Dozier and wife certain landR 
in Mathews County, Virginia, adjacent to the land now owned 
r-· 
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by Mae Fitchett Troy. At the time the deed of conveyance 
\Vas delivered to your petitioner, his predecessor in title 
pointed out to him the boundary line between his property 
and the property of Mary C. Fitchett. He was shown a large 
stone near the residence of Mary C: Fitchett; who then -owned 
the land adjacent to his and was told_ that this stone was on 
the line between the two properties. -Your petitioner exer-
cised the right of ownership up to the line that had been 
pointed out to him and started to build his fence on this line. 
J:Ie was stopped by 1flary C. Fitchett, who claimed that the 
stone was not on the boundary line, but contended that the 
tr.ue boundary line ran along the east side of the Main County 
Road leading to E,itchett 's Wharf. She had this stone re-
moved and your petitioner drove an iron stob in the center 
of the hole from which the stone had been removed. See 
Plat on page 25 of the Record. 
':rhat on the first day of June, 1933, the said l\{ary C. Fitch-
ett filed her bill of complaint against your petitioner praying 
the court to grant an injunction enjoining and restraining 
your petitioner from trespassing upon her said land and to 
quiet and establish the possession of the said l\{ary C. Fitch-
ett in the said land described in the bill and to establish the 
true boundarv line between her land and the land of vour 
petitioner. This case was pending in the Circuit Cou~t of 
Jf~~1hews Jor:nt~:o- tr01u the said 1irst day of June, 1933, until 
the 19th day of January, 1934, when the Circuit Court of 
l\Iathews County entered the consent decree which was en-
dorsed by counsel for the complainant and counsel for the 
defendant, establishing the true boundary line between the 
property of your petitioner and the property of the said 
Mary C. Fitchett as a straight line running with the east side 
of the l\tf a in County road to the corner of the yard of the 
residence of the said Mary C. Fitchett and thence in a straight 
line to low water mark on Milford Haven. See Plat of R. F. 
Haywood, Certified Surveyor, Record, page 12. 
Your petitioner, after this decree was entered, was of the 
opinion that the rights of the parties had been adjudicated 
by the said decree_ and that the true boundary line between 
his land and the land of J\!Iary C. Fitchett was a straight line 
running along the _east side of the :!\:fain County Road to the 
corner of the yard of the said Mary C. Fitchett, and thence. in 
a Htr, rght 1 inn to low -,-s;-r~.t~r rna rk on :Nlilforcl Haven as shown 
on diagram made by G. T. Hudgins, Certified Surveyor, and 
filed with the bill of con1plaint in said suit. (See Diagram, 
Record. page 17.) Immediately after this decree was entered 
by the Circuit Court of Mathews County, your petitioner built 
his fence on said line and during· the lifetime of ~:fary C. 
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Fitchett no compiaint by her was made to your petitioner 
about the use of the land to the west of the line established 
by the said decree, and to low water mark. 
Soon after the death of the said !tiary 0. Fitchett, Mae 
Fitchett Troy, who became owner of the said land by will of 
the said Mary C. Fitchett, complained about the use of the 
land by your petitioner up to the line that had been established 
by the said decree and on the first Monday in May, 1936, the · 
said Mae Fitchett Troy :filed in the Circuit Court of Mathews 
County her bill in chancery against your petitioner in which 
she prayed that your petitioner might be enjoined and re-
strained from trespassing upon the land to the west of the 
line established by the said decree in the former ~uit and re-
quiring your petitioner to remove · the fence and stakes he 
had placed upon the line and to quiet the possession of the 
said ·Mae Fitchett Troy and to establish her ownership in 
said land. To this bill of complaint your petitioner by coun-
sel filed the following plea of former adjudication (Record, 
pages 5, 6, 7). . 
The plea of J. H. Fuller, defendant. to a bill of complaint 
exhibited against him in this court by l\Iae Fitchett Troy: 
"This defendant for a plea to the said bill, says. that the 
said complainant's predecessor in title, Mary C. Fitchett, 
heretofore, to-wit: on May 16th, 1933, exhibited her bill of 
complaint in the Circuit Court of the County of 1\Iathews. 
against this defendant, by which bill the said l\fary C. Fitchett 
sought. to enjoin this defendant from trespassing upon the 
land described in the said bill of complaint and sought to 
quiet the possession of the said Mary C. Fitchett in the said 
land and to establish the true boundarv line between her land 
and the land of this defendant, and .. the Circuit Court of 
Mathews County did on January 19th, 1934, enter a consent 
decree which denned the true boundary line between the land 
of Mary C. ~..,itchett, now owned by the complainant, and the 
land of this defendant and described it as a line running with 
the east side of the Main· County Road to the corner of the 
yard of the residence of the complainant, Mary C. Fitchett, 
and thence in a straight line to low water mark on Milford 
Haven; and th.is defendant was restrained in said decree from 
the placing of any stobs or stakes on the land of the Raid 
complainant, Mary C. Fitchett, now owned by the complain-
ant, Mae Fitchett Troy, or molesting or disturbing the pos- · 
session by th~ said Mary C. Fitchett of the said land in any 
manner what~oever; that the instant snit instituted by the 
complainant, Mae Fitchett Troy is obviously for the purpose 
of adjudicating the very same issues as w·ere decided and 
,---- --
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.settled by the Circuit Court of Mathews Co11nty by the con-
. sent decree entered by this court in the case of Mary C. 
Fitchett v. J. H. Fuller, on the 19th day of Jailuary,,1934, in 
which all questions and issues pertaining to the true boundary 
line between the land of the complainant and this defendant 
were decided and adjudicated; all 'vhich matters and things 
this defendant doth aver and plead in bar to the said present 
bill of complaint, wherefore this defendant prays judgment of 
this honorable court whether he shall be compelled to make 
any further or other answer to the said bill, prays hence to 
be dismissed with his reasonable costs and charges, in this 
b~half most wrongfully sustained.'' 
Counsel for :Wiae Fitchett Troy moved to strike out the said 
plea, which motion the court overruled and heard evidence as 
to the facts alleged in the said plea and required your peti-
tioner to file an answer to the said bill ari.d hear oral evi-
dence on the merits of the said case. Whereupon, the Trial 
Court on the 23rd day of July, 1936, entered a decree, the 
effect of which ~nnulled the decree entered on the 19th day 
of January, 1934, establishing the true boundary line between 
the land of your petitioner and the land of Mary C. Fitchett. 
The court in this decree terminated the said line at a point 
near the head of a cove instead of extending the line to low 
water mark on Milford Haven as was established in the de-
cree entered January 19th, 1934 . 
. At· the hearing of this case, L. S. Smith, a witness for your 
petitioner, testified that in his opinion one cannot say the 
low water Inark would be at the point where Surveyor Hudg-
ins testified the line between the Troy property and the 
Fuller property terminated at the head of the cove. He stated 
that when the tide is low, low water mark on Milford Haven 
is some distance below the point where the line is said to 
terminate at the head of the cove (J;tecord, page 29). 
P. B. Williams, tToe Peters and J~ H. Fuller, your petitioner, 
testified that on low water the said cove was dry and that low. 
water inark on Milford Haven was some distance below the 
point 'vhere Surveyor Hudgins testified the line terminatecl 
near the head of the cove (Record, pages 29, 30, 31). 
R. f. Haywood, Certified Surveyor, a witness for your pe• 
· titioner, testified that on June 2nd, 1936, he retraced the line 
established by the court in the decree of January 19th, .1934, 
and tl1at he found low water mark to be in J\Hlford Haven 
proper, a few feet to· the east of the old wharf as shown on 
hi:; plat on page 12 of the record; that low water mark can-
not be said to be in the head of the. cov:e where this line 
c1·osses. 
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G. T. Hudgins, Surveyor, who testified as a witness for 
the complainant, said that terminus of Fuller line at time de-
cree was entered in former suit is now low water mark (Rec-
ord, page 22). · 
J. H. Fuller, the petitioner in error testified that the land 
he had contended for and lost in the former suit was worth 
very much more than the land he acquired by making it a 
straight line to low water mark on Milford Haven and that 
he agreed to the consent decree in the former suit in order 
to stop all argument about the line (Record, page 31). 
LAW OF THE CASE. 
Of the evidence in the case as set out in the above statement 
and shown in the pleadings, exhibits, and evidence, counsel 
for the plaintiff 'submits that the following principles of law 
applied thereto conclusively show that your petitioner was 
entitled to a decision of the case in his favor, and the lower 
court erred in not so finding : 
First The court erred in refusing to sustain the plea of 
former adjudication filed by your petitioner. 
The court by the decree entered on the 19th day of January, 
1934, in the chancery cause of 1lia,rJ1 C. Fitchett v. J. H. F~uller 
defined and established the true boundary line between the 
land of your petitioner and the land of Mary C. Fitchett 
which afterwards became the property of the plaintiff in the 
lower court, Mae ~.,itchett Troy. ·This decree was a consent 
decree signed by counsel for the plaintiff and counsel for 
the defendant. It defined and established the boundary linf.l 
to be a straight line running along the east side of the Main 
County Road to the corner of the yard of the residence of 
Mary C. Fitchett and thence in a straight line to low water 
mark on ~Hlford Haven. This decree which was entered by 
/ consent was a contract of the highest character and cot1ld 
only be attacked for fraud or mistake. The decree was final 
and adjudicated the rights of the parties and was not at-
tacked in any way during the lifetime of Mary C. Fitchett, 
although your petitioner exercised the right of ownerAhip 
up to the line and up to the point of termination, to-wit, low 
water mark on Milford Haven. 
After the death of Mary C. Fitchett, her successor in title, 
Mae Fitchett Troy, instituted her suit asking for identically 
the Aame relief that was sought by her predecessor in title 
in the former suit. She did not charge that any fraud had 
been perpetrated upon her or Mary C. Fitchett by the said 
decree; she did not allege or charge that any mistake had 
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been made in the said decree; as a matter of fact she did not 
testify in the case, but rested her case upon the oral evidence 
of G. T. Hudgins and Daniel Hunley and certain old plats 
which are copied in the record. _ 
After considering the pleadings in the former· suit and the 
consent decree entered therein, the Trial Court should have 
sustained the plea of forn1er adjudication filed by your peti-
tioner and dismissed the case from the docket. 
''This Honorable Court has said in the case of Bonds v. 
Am.erican Fertilizer Com.pany, 144 Va. 692, 130 S. E. 902, that 
judgments and decrees are contracts of the highest characte1~ 
and especially is this so when entered by consent. See also 
Marstiller v. Ward, 52 West Va. 82, 43 S. E. 178; Roberts 
v. Cocke, 28 Gratt. 222." 
A decree cannot be disturbed except by appeal, bill of re-
view or original bill for fraud: 
''Thus a final decree upon the merits after answer file·d 
cannot be reheard, reviewed or otherwise disturbed in the 
court below, after the end of the term at which it was pro-
nounced, except for such matter as constitutes g·round for a 
bill of review for error apparent in the decree, bill of re-
view for a newly discovered evidence or an original bill to 
impeach it for sufficient cause, such as fraud in its procure-
nlent. Vencill v. Vencill, 103 West· Va. 708, 138 S. E. 731; 
Hoo.r1 v. Shield, 114 Va. 403, 76 S. E. 394." 
From the above cases it is very clear that a decree, and 
especially a consent decree, cannot be attacked after the arl-
journment of the term except by appeal, bill of review or origi-
nal bill for fraud or mistake. None of the witnesses even in-
ferred that a fraud had been perpetrated upon the plaintiff 
in the court below, or that a mistake had been made in the 
decree. · As a matter of fact counsel for the plaintiff in the 
court below took the position that the line established in the 
former decree was correct except that he denied it extenderl 
to low water mark and bv evidence tried to terminate it near' 
the he.acl of a cove some distance from low water mark on Mil-
ford· Haven. Reference was made in the former suit to the 
diagr~in :q1ade by G. T. Hudgins, Certified S~rveyor, and filed 
with the bill of complaint in that suit. This diagram termi-
nates the line at low water mark on Milford Haven which is 
suffici~nt ·evidence of the fact that the parties knew that th~ 
line established bv said decree extended to low water marlr 
. . .. .. . 
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on Milford Haven. All of the witnesses who testified both 
for the plaintiff and the defendant in the court below said 
that low water mark was on Milford Haven proper aJJ.d could 
not be at the point where the witness G. T. Hudgins testi-
fied the line orignally terminated near the head of the cove. 
Second .. The court erred in admitting the evidence of G. 
T. Hudgins and Daniel Hunley with reference to the point 
where the line terminated before the decree of January 19th, 
1934, was entered, and also the plats referred to in the evi-
dence of G. T. Hudgins which were objected to, when offered, 
by your petitioner. 
It is the position of your petitioner that no matter where 
the line terminated before the decree of January 19th, 1934, 
was entered that that decree adjudicated and settled the rights 
of the parties and that after the entry of that decree the line 
extended as stated in the decree to low water mark on 1fi]-
ford Haven. 
It must be borne in mind that the plats, the introduction 
of which was objected to by your petitioner, show conclusively 
on their face that the property of the plaintiff in the court 
below stopped or terminated at the same point that the prop-
erty of your petitioner stopped or terminated; that if the 
property of your. petitioner terminates at the point fixed in 
the decree of July 23rd, 1936, that also the porperty of- Mae 
Fitchett Troy, the plaintiff in the court below, also stops at 
that point, and that if there has been an extension of her 
property, by accretion naturally there must be an extension 
of the property of your petitioner by accretion to low water· 
mark on Milford Haven which was fixed and established by 
the decree of January 19th, 1934. However, counsel for your 
petitioner does not see that these matters are pertinent to 
the issue in the instant case. The decree in the former suit 
settled the question as to the beginning and termination of the 
line. None of the witnesses testified that low water mark 
even for a moment co~ld .be considered to be at the point where 
the witness, G. T. Hudgins testified the line terminated, which 
point was fixed by the court in the decree of July 23rd, 1936, 
as the terminus of the line. All of the witnesses testified that 
low water mark was some distance from this point, and· it 
does not matter where the line might have terminated years 
ago before the institution of the former suit, because tlH~ 
court in the consent decree of January 19th, 1934, definitely 
fixed the termintaion of the line as low water mark on Mil-
ford Haven, thereby depriving your petitioner of the right 
and privilege of asserting his right to the property he claimed 
to the east of this line extending to the stone which property, 
he testified, was of more value than the property he acquired 
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by agreeing to extend the line to low water mark on Milford 
Haven. 
The Court in the decree of July 23rd, 1936, stated that ft 
was not the intention of the court to extend the line in the 
former suit to low· water mark on Milford Haven, thereby 
giving to your petitioner the old wharf property which was 
abandoned years ago and which is falling down and which is 
now 'vorthless. Counsel is at a loss to understand how the 
court could have n1ade this statement in the decree for the 
reason that no evidence was heard in the case and the de-
cree was presented to the court endorsed as a consent de-
cree which left it unnecessary for him to hear evidence on 
the merits and left him without knowledge of the facts in the 
case. 
CONCL'USION. 
Counsel for your petitioner is not unmindful of, but on the 
contrary clearly recognizes the 'veight given by this court 
to a decision of the court below upon a question of fact. If, 
however. the decree entered by the court below on January 
19th, 1934, was a consent decree and all of the evidence in 
the case is to the effect that low water mark undoubtedly is 
on Milford Haven proper, and that your petitioner failed to 
assert his right to contend for the land he claimed up to the 
stone in order to make the line a straight line to lo\v water 
mark on -~Hlford Haven and the decree P.stablishing this line 
was asked .for by counsel for Mary C. Fitchett, predecessor 
· in title to the plaintiff in the court below and ag·reed to by 
your petitioner which is attested by the fact that his counsel 
endorsed the decree, then your petitioner cannot understand 
how the court can annul the said decree in a suit broug·ht 
later by the new owner of the property raising the same is-
sues that were adjudicated and settled in the former suit in 
the absence of any allegation or proof of fraud or mistake 
and deprive your petitioner of the privilege to assert his right 
and property interest in the piece of land extending to the 
stone as shown on the plat on page 25 of the Record. 
Counsel for the appellant hereby request that he be per--
mitted to argue orally the matters contained in this petition 
for an appeal; and do certify that a copy hereof has been 
delivered to W. lVL Minter, Counsel for Mae Fitchett Troy, 
when this case was heard as provided by Rule 11, Section (a) 
of this Court. 
J. H. FULLER. 
By GILBERT IJ. DIGGS, Counsel. 
GILBERT L. DIGGS, Counsel. 
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I, Gilbert L. Diggs, an Attorney practicing in the Supreme 
Court of Appeals of Virginia, do certify that in my opinion 
it is proper that the decision of the Circuit Court of Mathews 
County in the case of ~{ae Fitchett Troy v. J. H. Fuller, rec-
ord of which is annexed, should be reviewed and reversed by 
the Supreme Court of Appeals of Virginia. 
Given under my hand this 16th day of January, 1937. 
GILBERT L. ·DIGGS. 
I hereby acknowledge receipt of a copy of the petition in 
the above case in conformance with Rule 11, Section (a) of 
the Supreme Court of Appeals of Virginia. 
Given under my hand this 20th day of January, 1937. 
W. M. ~liNTER, 
Counsel for lVIae Fitchett 'Troy. 
Received January 21, HJ37. 
~L B. WATTS, Clerk. 
Appeal allowed; supersedeas granted. Bond $500. 
Feb. 5, 1937. 
EDW. Yv. HUDGINS. 
R.eceived February 5, 1937. 
lVI. B. "\V. 
RECORD 
Pleas before the Circuit Court of the County of Mathews, 
at the Courthouse thereof on Thursday,· the 23rd day of 
July, 1936. 
Be it remembered, that heretofore~ to-wit: .At Rules held 
in the Clerk's Office of the Circuit Court of the Countv of 
MathewA on the first ~fonday in ~{ay, 1936, came Mae Fitch-
ett Troy, by counsel, and filed her Bill in Chancery against 
.J. H. Fuller, which bill is in words and figures following: 
lO Supreme Court of Appeals of Virginia 
·virginia: 
In the Circuit Court of 1\1:athews County. 
Mae Fitchett Troy 
v. 
J. H. Fuller. 
BILL OF CO::t\IIPLAINT. 
To the Honorable J. Boyd Sears, Judge of the Circuit Court 
of Mathews County: 
y· our complainant, lVIae Fitchett Troy, respectfully shows 
unto the Court the following· case : 
(1) That she is the fee-simple owner of a certain tract of 
land and the improvements thereon, upon which she resides, 
at Fitchetts, Mathews County, Virginia, 'vhich was devised 
to your complainant by the last will and testament of Mary 
C. Fitchett, of record in the Clerk's Office of Mathews 
County in Will Book No. 2, page 343, which said will is by 
reference made a part hereof as fully and completely as if 
set out in haec vm·ba herein; and, 
(2) That the said real estate consists of a tract of several 
acres, which was devised to the said 1\fary c. Fitchett by 
her husband, William E. Fitchett, deceased, by his last will 
and testament, of record in the Clerk's Office of Mathews 
County in ·will Book No. 1, page 281, and that the said Wil-
liam E. Fitchett during his lifetime lived upon the said land 
from the time of its purchase from John B. Donovan, Spe-
cial Commissioner, in the year 1874 until his death 
pag·e 2 ~ a good many years ago, and after his death the said 
Mary C. Fitchett lived upon and used the said land 
and improvements until her death on November 15th, 1935, 
and that since the death of the said Mary C. Fitchett, your 
complainant has lived upon and used and occupied the said 
land and improvements ; and, 
(3) That several years ago, one J. H. Fuller purchased from 
the heirs-at-law of L. W. Hudgins a .tract of land lying to 
the West of the land owned by your complainant and across 
the public road leading to Fitchett's Wharf from the land of 
your complainant, which said road leading from 1\foon ·to a 
point to the vVest of Fitchett ~s Wharf is the Western bound-
ary line of the land of your complainant; and, 
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( 4) That the said heirs-at-law of the said L. W. Hudgins, 
nor their predecessors in title, so far as is known by your 
complainant, ever claimed any title whatever to any land of 
the eastern side of the public highway above referred to or 
to the North of a certain point at low water mark in a cove 
which is a branch of Milford Haven, and if any such claim 
was ever made by any of jthe predecessors in title of the 
said J. H. Fuller, the same; was abandoned ~ore than fifty 
years ago and has long since been barred by the Statute of 
Limitations, since the said ,V. E. Fitchett and Mary C. Fitch-
ett have lived upon and used and held in continuous, open 
and notorious possession all of the said land now owned by 
your complainant since the year 187 4; and, 
(5) That notwithstanding the above stated facts, the de-
fendant, J. H. Fuller, continuously since his purchase of the 
aforesaid tract of land lying to the West of your complain-
ant's land from the heirs-at-law of the said L. W. Hudgins, 
has, without any just cause whatsoever, but on account of 
some imaginary claim without any foundation in fact, tres-
passed upon the land then owned by Mary C. Fitchett and 
now owned by your complainant, driving stakes in her yard. 
claiming ownership to a portion of her land on the eastern 
side of the public highway and to the steamboat wharf upon 
her property, and in general harassed and persecuted the 
said Mary C. Fitchett up to the time of her death, 
page 3 ~ and continues to harass and persecute your com-
plainant with repeated acts of trespass and claims 
of ownership of a portion of the land belonging to her; and, 
(6) That on the 16th day of May, 1933, the said 1\1ary C. 
Fitchett instituted in this court a suit, filing with the bill of 
complaint therein a certain plat of survey made by G. T. 
Hudgins, Surveyor, showing the true line between the land 
then owned bv the said :Mary C. Fitchett and the land of .J. H. 
Fuller, and praying. in said bill qf complaint that the title 
of the said l\1 arv C. Fitchett to the said land be established 
and quieted, free from the claims of the said J. H. Fuller, 
and he be perpetually enjoined and restrained from tres-
passing thereon. In the above mentioned suit, which is by 
reference made a part hereof as fully and completely as if 
the bill of complaint and all other papers filed therein were 
set out in ha,ec verba herein, the Court entered its decree on 
the 19th day of ,January, 1934, which was a consent decree, 
and in which the Court decreed that the title of Marv C. 
Fitchett to the land devised by her to your complainant he 
quieted and ~stablished, and that tT. H. Fuller be perpetually 
enjoined and restrained from trespassing upon the said land 
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cast of the line described in the bill of complaint filed in the 
said case and shown on the plat of survey of G. T. Hudgins, 
above mentioned; and, 
(7) That at the tune· of the institution of the said suit and 
the entrance of the said decree, the said J. H. Fuller had 
been trespassing upon the land of the said Mary C. Fitchett 
now owned by your complainant to the east of the·public high-
way, which constitutes the boundary between the two said 
tracts of land, and had made no claim of ownership of any 
portion of the land then owned by ~iary C. Fitchett, now 
owned by your cornplainant, lying to the north of the certain 
point at low water n1ark in a cove which is a branch of Mil-
ford Haven and the termination of the eastern line of the 
land of. the said J. H. Fuller, but since the termination of 
. the said suit, the said J. H. Fuller, under the pre~ 
page 4 ~ tense that the point of termination of the eastern 
line of his said property extends beyond low water 
mark in said cove to low 'vater mark in Milford Haven, has 
trespassed upon, under claim of ownership, the portion of 
your complainant's land which lies to the north and east of 
the true boundary line between the land of your complainant 
and the land of the said J. H. Fuller and has even taken the 
possession of a portion of the steamboat wharf built on th~ 
said land by the late vV. E. Fitchett. more than :fifty ye·ars 
ago, and denied to your complainant the rig·ht to the use of 
the said wharf and the approach thereto; has built a fence 
across the land of your complainant to the south of . said 
wharf, barring access thereto, and con1mitted other repeated 
acts of trespass upon the land of your complainant; and, 
(8) That the said defendant has no real claim whatsoever 
upon the said land and steamboat wharf of your complain-
ant, nor upon the certain portion of her oyster shore which 
he is also trespassing upon, because not only is there no rec-
ord title upon which such a claim could be bas·ed, but also 
because if the said portion of complainant's land so tres-
passed upon was originally within the lines of the tract of 
land owned by J. H. Fuller, anv claim thereto was manv vears 
ago abandoned by his predecessors in title, an~ the said land 
has been openly, notoriously and continuously, under claim. of 
ownership, used and occupied by William E. Fitchett and his 
successors in title since the year 1874. Said William E. 
Fitchett having not only constructed a steamboat ~barf 
thereon, but also built and operated a tomato factory and 
placed ·other buildings on the said land, and has long since 
acquired title to the same by adversary possession for more 
than the statutory period; and 
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(9) That your complainant is being derived of the use of 
valuable property by the said J. If. Fuller, consisting of her 
steamboat wharf, oyster shore with oysters thereon, and a 
valuable water front, and will suffer irreparable injury if 
the said J. H. Fuller is not prevented from continuing his 
repeated trespass upon her land and his persecu-
page 5 ~ tion of your complainant: 
. In Consideration Whereof, and forasmuch as your com-
plainant is without remedy in the premises, save in a court 
of equity, your cmnplainant prays that the said J. H. 
Fuller may be made a party defendant to this bill and be 
required .to answer the same, but not on oath, the oath be-
ing hereby waived; that proper process issue; that this Court 
will grant your complainant a decree, perpetually enjoining 
and restraining the said J. H. Fuller from trespassing upon 
the above-described land and the oyster planting ground be-
longing to her, and requiring him to remove the fence and 
stakes he has illegally placed thereon; that the possession of 
your complainant of the said land owned by her may be es-
tablished and quieted and she be relieved from further prose-
cution and trespass by the said J. H. Fuller; and that your 
complainant may have all such other, further and general re-
lief in the ·premises as the nature of her case may require or 
to equity shall seem meet . 
.. A.nd your complainant will ever pray, etc. 
MA.E FITCHIDTT TROY. 
By W. M. ~IINTER, Counsel. 
W. :1\I. ~I INTER, Counsel. 
And at another day, to-wit: .At a Circuit Court continued 
and held for the County of l\fathews at the Courthouse thereof 
on Monday the 22nd day of June, 1936, the following pro-
ceedings were had: 
,J. H. F'uller, by Gilbert L. Diggs, his counsel, in open court 
filed the following plea: 
~fae Fitchett Troy 
v. 
J. H. Fuller. 
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PLEA. 
·The plea of J. Fl. E\1ller, defendant to a bill of 
page 6 ~ complaint exhibited against him in this court by 
Mae Fitchett Troy. 
This defendant for a plea to the said bill, says that the 
said complainant's predecessor in title, Mary C. Fitchett, 
heretofore, to-wit: on ~lay 16th, 1933, exhibited her bill of 
complaint in the Circuit Court of the County of ~iathews, 
against this defendant, by which bill the said Mary C. Fitch-
ett sought to enjoin this defendant from trespassing upon 
the land described in the said bill of con1plaint and sought 
to quiet the possession of the said Mary C. Fitchett in the 
said land and to establish the true boundary line between 
her land and the land of this defendant, and the Circuit Court 
of Mathews County did on January 19th, 1934, enter a con-
sent decree which define~ the true boundary line between 
the land of J\{ary C. Fitchett, now owned by the complainant, 
and the land of this defendant and described it as a line 
running with the east side of the 1\tiain County road to the 
corner of the yard of the residence of the complainant, ~Iary 
C. Fitchett, and thence in a straight line to low water mark 
on Milford IIaven; and this defendant was restrained in sai4 
decree from the placing· of any stobs or stakes ·on the land 
of the said con1plaina1lt, lviary C. Fitchett, now owned by 
the ·complainant, J\iae Fitchett Troy, or molesting or disturb-
ing the possession by the said J\'Iary C. Fitchett of the said 
land in any manner whatsoever; that the instant suit insti-
tuted by the complainant, J\tlae Fitchett Troy, is obviously 
for the purpose of adjudicating the very same issues as 'vere 
decided and settled by the Circuit Court of J\IIathews County 
by the consent decree entered by this Court in the case of 
Mary C. Fitchett v. J. H. Fuller, on the 19th day of J ann-
ary, 1934, in which all questions and issues pertaining to 
the true boundary line between the land of the complainant 
and this defendant were decided and adjudicated; all which 
matters and things this defendant doth aver and plead in 
·bar to the said present bill of complaint, wherefore this de-
fendant prays judgment of this honorable court whether he 
shall be compelled to make any further or other an-
page 7 ~ swer to the said bill, and prays hence to be dis-
missed with his reasonable costs and charges, in 
this behalf most wrongfully sustained. 
GILBERT L. DIGGS, Counsel. 
J. H. FULLER, 
By Counsel. 
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And on the same day, to-wit: At a Circuit Court continued 
and held for the County of Mathews at the Courthouse on 
Monday the 22nd day of June, 1936, Mae Fitchett Troy, by 
W .. M:. Minter, her counsel, filed her replication to the fore-
going plea, which replication is in words and figures follow-
ing: 
Mae Fitchett Troy 
v. 
,J. H. Fuller. 
REPLICATION. 
For replication to the plea filed in this case by the ·defend-
ant, the plaintiff, by Counsel, says that the matters a:q.d things 
in said plea alleged as defenses to the plaintiff's bill are not 
true. 
W. M. MINTER, Counsel. 
l\1:AE FITCHETT TROY. 
And at another day, to-wit: At a Circuit Court continued 
and held for the County of :Mathews at the courthouse thereof 
on Thursday, the 23rd day of July, 1936, the following pro-
ceedings were had: 
Ji,ollowing is the answer of J. H. Fuller to the bill of com~ 
plaint: · 
M:ae F,itchett Troy 
v. 
J. H. Fuller. 
ANSWER. 
The answer of J. H. Fuller to a bill of complaint filed 
against him in the Circuit Court of Mathews County 
page 8 ~ by Mae }.,itchett Troy. -
This respondent reserving to himself the benefit of all 
just exceptions to the said bill of complaint, for answer 
tbereto, or to so much thereof as he is advised that it is ma-
terial he should answer, answers and says : 
(1) That he has not trespassed upon the land of the com· 
plainant, 1\tlae Fitchett Troy. 
(2) That the Circuit Court of Mathews County by a con· 
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sent decree entered on· the 19th day of January, 1934, in the 
chancery cause of 1llary C. Fitchett v. J. H. Fuller, estab-
lished the true boundary line between the property . of the 
complainant and the property of the defendant as being a 
straight line running along the east side of the State Road 
to the corner of the yard of }Iary C. Fitchett, thence in· a 
straight line to low water n1ark on ~iilford Haven. Your re-
spondent contends that this is the true boundary line be-
tween his property and the property of the complainant and 
this he is ready to verify. · 
And now having fully answered the complainant's bill this 
respondent prays to be hence dismissed with his reasonable 
costs by hin1 in this behalf expended. 
J. H. FULLER. 
By GILB'ERT L. DIGGS, Counsel. 
GILBERT L. DIGGS, Counsel. 
"t\.nd on the same day, to-wit: At a Circuit Court con-
tinued and held for the County of :Niathews at the courthouse 
thereof on Thursday the 23rd day of July, 1936, the following 
decree was entered, it being the same day and year as that 
first herein mentioned : 
Mae Fitchett Troy 
v. 
J. H. Fuller. 
DECREE. 
page 9 ~ This cause, which has been regularly matured and 
set for hearing at the rules, came on this 23rd day 
of July, 1936, to be heard upon the bill of complaint and the 
exhibits mentioned therein; the defendant's plea of former 
adjudication, filed J ~ne 22nd, 1936, which plea the plaintiff 
by counsel moved to strike out, which motion the court over;-
ruled and heard evidence as to the facts alleged in the said 
plea; the defendant's answer to the said bill of complaint; 
the general replication of the plaintiff to the said plea and 
answer of the defendant; and the written and oral ·evidence 
introduced before the Court by the plaintiff and the defend-
ant, deeds of conveyance and other title records of the plain-
tiff and defendant, including plat of R. F. Heywood, made 
of the disputed line on June 2nd, 1936, and introduced on 
·behalf of the d-efendant; and plat of survey of the disputed. 
line and adjacent land, made by Carlton B. Hudgins, on the 
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......... day of ,July, 1936, made by the direction of the court 
after the conclusion of the hearing of this case, in order to 
show the boundary lines between the lands of the plaintiff 
and the defendant, as hereinafter set out in this decree; and 
was argued by counsel. 
lT pon consideration whereof, the court having maturely 
considered the pleadings and the evidence and the exhibits 
filed therewith, and particularly the record in the former 
suit of Jfary G. Fitchett v. J. II. Fuller, by reference made a 
part of the pleadings in this cause, is of the opinion, and so 
holds, that the line established heretofore in the aforesaid 
suit of Mary G. Pitchett v. J. H. Puller between the land of 
the said Mary C. Fitchett, now owned by ~{ae Fitchett Troy, 
and the land of J. H. Fuller is as contended for by the plain-
tiff in this case, and shown on the aforesaid plat of Carlton 
B. Hudgins, and that in the consent decree entered in said 
suit on the 19th day of January, 1934, the line established by 
said decree, and understood to be established by both of the 
parties to this suit, was the line running with the east side 
of the public road leading from ~1:oon to Fitchetts to an iron 
stob at the southwest corner of the yard of Mary C. Fitch-
ett, now the yard of Mae Fitchett ·Troy, and run-
page 10 ~ ning thence in a straight line North 21 o 30' East 
4 chains 27 links to a point in Milford Haven to 
the West of Fitchetts Wharf, referred to in the pleadings as 
a cove, but which is in fact, a part of the said Milford Ifaven, 
and being the point of the termination of the land of J. H. 
Fuller, and shown as low water mark on the several old plat~ 
of survey filed in the evidence in this cause and in the former 
suit heretofore referred to. and that it was never the in-
tent of the Court or the understanding of either plaintiff or 
defendant that the Court, bv its decree entered on the 19th 
day of January, 1934, extended the line of J. H. Fuller over 
and across the high land and the wharf now belonging to 
1\fae Fitchett Troy to low water mark to the east of said 
wharf in Milford Haven, doth adjudge, order and decree that 
the true boundary line between the land of the said plaintiff, 
1\{ae ~...,itchett Troy, and the said defendant, J. H. Fuller, is 
the line running with the east side of the Main County Road 
leading frmn ~foon to Fitchetts to an iron stob at the south-
west corner of the yard of ~{ae Fitchett Troy, thence in a 
straight line North 21° 30' East 4 chains 27 links to the point 
to the West of Fitchetts Wharf marked by stob, in the por-
tion of ~filford Haven shown as the cove on the plat herein-
after referred to. which said line is shown on the certain plat 
of survey made by Carlton B .. Hudgins, Certified Surveyor, 
on the ....... day of July, 1936, and filed with the papers in 
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this cause, and is the san1e boundary line which was estab-
lished by the decree of this court entered on the 19th day of 
January, ~934, in the suit of 1"Vla1·;lJ C. Fitchett v. J. H. F~tller. 
And it ~urther appearing to the Court in the pleadings :filed 
in this cause and fron1 the evidence, both oral and written, 
introduced therein, that the complainant, 1\'[ae Fitchett Troy, 
is entitled to the relief prayed for in the bill of complaint filed 
in this cause, and that the defendant, J. If. Fuller, should 
be enjoined and restrained from further trespassing upon 
the land of the plaintiff lying to the east and north of said 
true boundary line, the Court doth adjudge, order 
page 11 ~ and decree that the said defendant, J. H. Fuller,. 
be, and he hereby is perpetually enjoined and re-
strained from trespassing upon the land of the said Mae 
Fitchett Troy, in the bill and proceedings in this cause men-
tioned and described, situate at Fitchetts Wharf, in the County 
of Mathews and State of Virginia, which lies to the east 
and north of the line running with the east side of the public 
road to the southwest corner of the yard of the said Mae 
Fitchett Troy and thence in a straight line North 21 o 30' 
East 4 chains 27 links to a point in that portion of :M~ilford 
Haven lying· to the west of Fitchetts Wharf, heretofore re-
ferred to as a cove, shown on the certain plat of survey of 
Carlton B~ Hudg·ins, Certified Surveyor, as the Terminus 
of the Troy Fuller line, and the same line established "by this 
court in its decree in the former suit of 1J1ary C. Fitchett v. 
J. H. F11.ller; that the said J. H. Fuller be, and he hereby is 
also perpetually enjoined and restrained from molesting or 
disturbing the said Mae Fitchett Troy personally or any 
member of her household or the possession by the said ~f ae 
Fitchett Troy of the said land in any manner whatsoever; 
and that the said J. H. Fuller shall move or cause to be moved 
immediately all posts, fence, stobs or other objects placed by 
him to the east and north of the above described line. 
The defendant, .J. H. Fuller, by counsel, having· signified 
his desire and intention to appeal from this decree to the 
Supreme Court of Appeals of Virginia, it is further ad-
judged, ordered and decreed that the execution of this de-
cree be, and it hereby is, suspended for a period of 90 days 
from the time the Clerk of the Circuit Court of Mathe·w~ 
County, Virginia, shall enter. the same in his Chancery Or-
der· Book, so that the defendant, if he be so advised, may 
present his petition for an appeal to the Supreme Court of 
Appeals of Virginia or to one or ~ore of the Judges thereof, 
provided, however, such suspension shall not be effective 
unless "the plaintiff or someone for him within ten days from 
the entrance of this decree execute a suspending bond, with 
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approved security, before the Clerk of this Court, 
page 12 ~ in the sum of Five Hundred Dollars, conditioned as . · 
the law directs; and provided further that such ·I 
suspension shall not operate as to that part of this decree 
which enjoins and restrains him from molesting or distur;b-
ing the plaintiff, Mae Fitchett Troy, or the members of l!er 
household, or her possession of .her land in the proceedings 
mentioned and described, during the application for a pen-
dency of any appeal from this decree. 
And the object of this suit having been accomplished, it is 
ordered stricken from the docket. 
Here follows copy of plat made by R. F. Heywood, Certi-
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tl 
This plat represents a description of line on East side of 
State Road to low water at Milford Haven. Surveyed by me 
at the request of J. H. Fuller. 
,Tune 2nd, 1936. 
R. F. HEYWOOD, 
Certified Surveyor. 
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1 in. = 100 rt·. 
Fuller claims to here 
According to plats given 
below this is the termination 
ot the Troy-Fuller. line. 
Fitchett's home 
-~t . 
""L<S- This point is # 3 of plat 320 ·and #I 
ot plat 163 of the SU1'veyor• s Recorcls 
of Mathews Caunty. 
·-.... 
:An Iron Stob. · 
Fitchett 
Pl'Operty 
Note: This plat does not propoE 
to give the exact locatic 
of any line, road or buiJ 
ing, except as measuremeJ 
given indicate. All oth~ 
positions are relative OJ 
Vlal.nut stW!lp This plat 1'6P1'6S6nts the li: 
between Fuller and Fitchett P. 
orty near Fitchett's Wbarf, V< 
and the relative position of the shore line, buildJ.ngs etc. From 
mentioned above and surveyed by G.T.Huc:lgins and R•F.Heywood. 
By Carlton B. Budg1.Jl8, Certified ~veyor. 
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page 14 ~ Here follows copy of the bill of complaint re-
ferred to, filed in the Chancery Cause of Mary C. 
Fitchett v. J. H. Fuller1 June 1st, 1933. 
Mary C. Fitchett 
v. 
J. H. Fuller.· 
BILL. 
To Honorable J. Boyd Sears, Judge of the Circuit Court of 
Mathews County: · 
Your complainant, · Mary C. Fitchett, respectfully shows 
to the Court the following case: 
That she is the fee simple owner of a certain tract of real 
estate, and the improvements thereon, upon which she resides, 
at Fitchetts Wharf, Mathews County, Virginia; and 
That the said real estate consists of a tract of several acres, 
which was devised to your complainant by her late husband, 
William E. Fitchett, by his last will and testament, of record 
in the Clerk's Office of :Niathews County in Will Book No. 
1, Page 281, and that your complainant a:nd her late hus-
band have lived upon the said land from the time of its pur-
chase from ,John B. Donovan, .Special Commissioner, in the 
year 1874, until the death of her said husband a good many 
years ago, and that since his death your ·complainant has con-
tinued to make her residence upon the said tract of land; 
and 
That several years ag·o one ,J. H. Fuller purchased from 
the heirs-at-law of L. W. Hudg~ns a tract of land on the op-
posite side of the main county road, which road leading from 
Moon to low water mark on the West of Fitchetts Wharf is 
the western boundary of the land of your complainant; and 
. That the said heirs-at-law of the said L. W. Hudgins, nor 
their predecessors in title, so far as is known to your com-
plainant, never claimed any title whatever to any land on the 
eastern side of the main county road above referred to, and 
if such claim was ever made by any of the prede-
page 15 ~ cessors in title of the said J. H. Fuller, the same 
was abandoned more than fifty years ago and 
therefore has long since been barred by the Statute of Limi-
tations; and 
That continuously since his purchase of the said land, how-
ever, the said J. H. Fuller, without any just cause whatso-
ever, but on account of some imaginary claim without any 
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fQm:tdation in fact has repeatedly and continuously tres-
pas~ed upon the la~d of your complainant above mentioned, 
driving stakes in her yard, claiming ownership to a portion 
of her land on the eastern side of the county road and to a 
part of the steamboat 'vharf upon her property, and in gen~ 
eral harassing· and persecuting your complainant; and 
That your complainant in the effort to be r.elieved from 
this continuous and repeated trespass on the part of the Raid 
J. H. Fuller, employed G. T. Hudgins, a competent sur-
veyor, to lay off and mark the boundary line between her 
aforesaid property and the land of the said J. H. Fuller; 
and 
That the said G. T. Hudgins, Surveyor, did run the bound-
ary line between the two said pieces of property, as will be 
shown by his certain plat hereto attached, marked ''Exhibit 
A'' and made a part of this bill, which said plat shows the 
boundary line between the two said tracts of land to be the 
western side of the main county road leading to the waters 
of :Milford Haven at a point to the west of Fitchetts Wharf, 
and that the said J. H. Fuller was present when the said 
line was run and was informed by the said G. T. Hudgins, 
Surveyor, where the said line was run; and 
That prosecution was several years ago instituted by the 
Commonwealth's Attorney of Mathews Oounty, at the in-
stance of your con1plainant against the said J. H. Fuller, for 
trespassing upon her saia land and upon the county road, 
in which pros·ecution the said ,J. H. Fuller was convicted of 
trespass and required to pay a fine, but notwithstanding these 
facts, the said J. H. Fuller continues to trespass upon the land 
of your complainant; to drive iron stobs and posts upon her 
land and otherwise make himself generally disagreeable to-
wards your complainant; and · 
page 16 ~ That your complainant is quite an old woman 
and her health is being seriously affected by the 
aforesaid acts of the said J. H. Fuller; and 
That your complainant will suffer irreparable injury both 
as to her person and property if the said J. H. Fuller is not 
prevented from continuing his repeated trespasses upon her 
land and his persecution of her. 
IN CONSIDERATION WHEREOF, and forasmuch as 
your complainant is without remedy in the premises save in a 
Court of Equity, your complainant prays that the said J. H. 
Fuller may be made a party defendant to this bill and be 
required to answer the same, but not on oath, the oath being 
hereby waived; that proper process issue; that this Court 
· .:will grant your complainant a temporary injunction, enjoin-
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ing and restraining the said J. H. ·Fnller from trespassing 
upon her said land; that upon the final hearing of this cause 
the said injunction may be made perpetual; that the posses-
·Sion of your complainant of the said land may be quieted and 
established and she be relieved from further persecution and 
trespass by the said J. H. Fuller; and that your complainant 
may have all such other, further and general relief in the 
premises as the nature of her case may require or to equity 
shall seem meet. 
And your complainant will ever pray, etc. 
MARY C. FITCHETT, Complainant 
W. M. MINTER, Counsel. 
State of Virginia, 
County of Mathews, to-wit: 
I, •T. B. Miller, Jr., a Notary Public in and for Mathews 
County, in the State aforesaid, do certify that Mary C. ·Fitch-
ett this day personally appeared before me, in my County 
and State aforesaid, and made oath that t}le allegations con-
tained in the foregoing bill, which she makes of her 
pag·e 17 ~ own knowledge, are true, and that all other mat-
ters therein stated she believes to be true. 
Given under my hand this 29 day of April, 1933. 
My commission expires 3-26-35. 
T. B. MILLER, JR., 
Notary Public. 
Here follows the plot mentioned in the foregoing bill: 
marked Exhibit ''A'': 
ofol 
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The line between Mr. Fuller's and Mrs. Fitchett's is on 
the East side of County road, and is a straight line running 
parallel to the said road, marked by a walnut stump and a 
stob at the North side of an old gateway entrance to Mrs. 
Fitchett's yard and continues a straight line to the water to 
West of wharf. A description of the line drawn above. Lines 
run from original Bohannon survey by G .. T. Hudgins, Sur-
veyor. 
page 18 ~ Here follows the decree entered by the Circuit 
Court of Mathews County on the 19th day of J anu-
ary, 19-34, in. the Chancery cause of Mary G. F'itchett v. J. H. 
Fuller and referred to in the Bill of Complaint in this cause: 
Virginia: 
In the Circuit Court of 1.iathews County. 
Mary C. Fitchett 
v. 
J. H. Fuller. 
DECREE. 
This cause, which has been regularly matured and set for 
hearing at the rules, came on this day to be heard by consent 
of all parties given in open court, upon the bill of the com-
plainant and the exhibits filed therewith; proof of proper 
service of process upon the respondent, J. H. Fuller, who 
has failed and still fails to appear to plead, demur or answer 
the said bill; and the statement of counsel for the complain-
ant and the respondent, made in open court to the effect that a 
settlement and adjustment of the dispute between said com-
plainant and the respondent has been effected by them; and 
was argued by Counsel. 
UPON CONSIDERATION WHEREOF, it appearing to 
the Court from the allegations of the said bill, and from the 
statement of Counsel for both complainant and respondent, 
made in open court, that Mary C. Fitchett owns the fee-
simple title to the land in the bill and proceedings in this 
cause mentioned up to the certain line described in the said 
bill and in the plat of G. T. Hudgins, Surveyor, filed with 
and made a part thereof, and that the respondent, J. H. 
Fuller, owns no interest therein, which said line runs with 
the east side of the main county road to the corner of the yard 
of the residence of the said :Niary C. Fitchett, and thence in 
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a straight line to low water mark on Milford Haven, and that 
the said Mary C. Fitchett, complainant, is entitled 
page 19 ~ to have the temporary injunction order, hereto-
fore granted in this cause, on the 5th day of May, 
1933, rnade perpetual, doth so decide and d~clare and doth ad-
judge, order and decree that the said J. H. Fuller, respondent, 
be and he hereby is, perpetually enjoined and restrained from 
trespassing upon the land of the said ~Iary C. Fitchett, in the 
bill and proceedings in this cause mentioned and described, 
situate near Fitchetts "\Vharf, in the County of Mathews, State 
of Virginia, which lies to the east of a line running with the 
east side of the main county road to the corner of the yard 
of the residence of the said complainant, Mary C. Fitchett, 
and thence in a straight line to low water mark on Milford 
Haven; and that the said respondent, J. H. Fuller, is also 
perpetually enjoined and restrained from the placing of any 
stobs or stakes on the said land of the said complainant, Mary 
C. Fitchett, or molesting or disturbing the possession by. the 
said Mary C. Fitchett of the said land in any manner what-
soever. 
And it further appearing to the court from the allegations 
of the said bill of complaint and the .exhibits filed therewith 
and from the statement of counsel for the complainant and 
the respondent, made in open court, that any right, title or 
interest that the respondent, J. H. Fuller, or his predecessors 
in title might' have heretofore owned in the land of Mary C. 
Fitchett to the ·east of the above described line, has long since 
been barred by the Statute of Limitations and that the title 
of the complainant to the said land should be established and 
quieted, by like consent of counsel both for the complainant 
and the respondent given in open court, the court doth further 
adjudge, order and decree that the title of the said complain-
ant to the tract of land in the bill and proceedings mentioned 
and described up to the line hereinbefore described' is es-
tablished and quieted. 
And the object of this suit having been accomplished, the 
same is ordered stricken from the docket. 
page 20 ~ · The foregoing decree was indorsed as follows : 
''We agree to this. 
GILBERT L. DIGGS, 
· Counsel for Defendant. 
W. M. MINTER, 
Counsel for Plaintiff." 
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CERTIFICATE OF EVIDENCE . 
. The following evidence, oral and written, was all of the 
evidence introduced at the trial of this case: 
G. T. HUDGINS, 
a witness for the plaintiff, testified as follows: 
That he is a certified surveyor. That sometime during 
the spring of 1933, he was employed by J\{rs. J\{ary C. Fitch-
ett to lay. off and mark the boundary line between the prop-
erty of l.VIary C. Fitchett and J. H. Fuller. That· he went 
upon the property and laid off the line and that said line runs 
with the east side of the state highway leading from J\1:oon 
to Fitchetts vVharf to the southwest corner of the yard of 
Mrs. Fitchett, now the yard of Mrs. Troy; thence in a straight 
liue north 14lj2 ° East 4 chains and 27 links to a point at the 
head of what is called a cove, but which is in fact a part of 
Milford Haven which was cut off by the building of a wharf 
by the late W .. E. Fitchett on his property and a wharf by a 
Mr. Stoakes on the property now owned by J\{r. Fuller, which 
resulted in the filling in of a portion of the Haven on each 
side, leaving what appears to be a cove. That he made a dia-
gram of the line 'vhich he ran which was filed in the suit of 
Fitchett v. Fuller. At the time witness ran this line he showed 
Fuller where his line terminated, which was at the head of 
what is shown as a cove on the diagram, the distance just 
mentioned from the southwest corner of the yard of Mrs. 
Fitchett, now Mrs. iTroy. That Fuller's contention at that 
time was that his line ran over to the east of the line shown 
on the diagram to a point in the yard of 1tfrs. Fitchett and 
then back to the head of the cove, but l:le made no contention 
that his line ran across the land of J\irs. Fitchett between what 
is called the cove and J\{ilford Haven and across her wharf to 
low water in Milford Haven. That there being no contention 
at the time as to where the line of Fuller terminated, but only 
as to its location being to the east of the line shown on the 
diagram as contended for by Fuller, which necessitated its 
running off to a point or in a straight line from 
page 21 } the corner of the yard to the head of the so-called 
cove as contended for by Mrs. Fitchett. That the 
point in the head of this so-called cove was and is the correct 
terminus of the line of Fuller a•nd was arrived at by him by 
taking the old plats which appear in the record and measur-
ing the distance shown on them from an iron stob at the 
southwest corner of the yard of Mrs. ltl.tchett along the 
courses given which brought him to the· point where the line 
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on the diagram crosses the head of what is called the cove. 
That what is called the cove is nothing more than a part of 
Milford Haven which had been cut off by filling in around the 
wharves built by Mr. Fitchett and ~Ir. Stoakes. That the· 
land between the head of the cove where the -terminus of 
Fuller's line is and the point now contended for by Fuller 
has been, to the knowledge of witness, used and occupied by 
Mr. Fitchett for more than forty years, having on it a tomato 
factory and other· buildings, as well as the wharf, and repre-
sents a portion of the most valuable waterfront and oyster 
shore belonging to Mrs. Troy. That there being no dispute &t 
the time he drew diagram in the evidence between Mrs. Fitch-
ett and Mr. Fuller as to the correct terminus of Fuller's line, 
witness did not take the trouble on this diagram to mark on 
it the exact . point of the terminus of the Fuller line, though 
it was ·shown to I•,uller and a ·stob placed there to mark it. 
He merely projected the line from the corner of Mrs. Fitch-
ett's fence over into Milford Haven on the diagram, but at no 
time with the intention of extending Fuller's line to the end 
of the line on the diagram or any distance beyond the head 
of the cove and that Fuller was fully advised as to all of this. 
That to run the line to the point now contended for by F1,1ller 
it was necessary to leave the cove and go over high land and 
the wharf of Mrs. Troy to reach low water mark on Milford 
Haven, leaving a low water mark in the cove even if the stob 
marking the terminus of Fuller's line at the head of the cove 
be not at lo'v water mark. That the point at the head of the 
cove which is the terminus of the Fuller line is what was evi-
dently intended on the old plats of this property 
page 22 ~ to be low water mark. That terminus of Fuller 
line at thne decree was entered in former suit 
witness could not say 'vas now low water mark. 
That the old plats referred to, from which witness fixes the 
true eastern line of J. H. Fuller and the western line of Mac 
·. Fitchett Troy, are as follows: 
Plat No. 163, Page 106, Land Book No. 1. 
Plat No. 320, Page 268, Land Book No. 2. 
Plat No. 353, Page 289, Land Book No. 2. 
Plat No. 366, Page 300, Land Book No. 2. 
That W. E. Fitchett acquired title ·to land now owned by 
plaintiff from J. B. Donovan, Special Commissioner, dated 
January 12, 1874, and Record- in the Clerk's Office of 
Mathews County in Deed Book 'No. 10, page 97. 
That defendant acquired title from T. W. Dozier by deed 
dated January 8, 1926, and recorded in said Office in Deed 
Book No. 25, page 513. 
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· Note: Counsel for the defendant objected to· the introduc-
.tion of the foregoing plats and assigned as his reason that the 
·decree· ·entered by the Circuit Court of Mathews County on 
the 19th day of January, 1934, in the suit of Mary 0. Fitch-
ett v. J. H. Fuller established the true boundary line between 
the parties to this. suit. 
Counsel for the defendant also objected to any evidence 
offered by this witness or the witness, Daniel Hunley, that 
would tend to show the lines between the parties to this suit 
as they existed prior to the entry of this decree. 
page 23 ~ Plat No. 163 
Page 106 
Land Book No. 1 
Scale 5c. : : 1 inch 
Variation corrected 
i · :b""rom 22 N 73 W. 6.61c. to 23 
From 23 N 73 W. 3.94c. to 1 
From 23 N 10:%, E. 4.32 c to 18. 
J. H. Fuller v. Mae Fitchett Troy. 29. 
This plat represents 42 Acres 136 Poles of land on Old. 
Field Point in the County of :Lvfathews Va. and is a portion 
of Capt. Lewis Hudgins' widows dower bounded as per plat. 
Surveyed Nov. 1869 by G. vV. Bohannon, S. M. C. 
Begin at 1 a Sicamore stump N. 79° W,10.76c. 2 N 14%0 
E. 22.16 c. 3 S 80lho E 3.08 c. 4 N l%,0 W. 3.77 c. 5 S 88%0 
E 2.24 c. 6 N lA~o W 2.04c. 7 N 45° E 65links 8 N 78lho E 91 
links 9 S R0° E 1.77 c. 10 S 6914, o E. 2.40 c. 11 S 50° E 97 
links 12 S '161;4. o E. 7.37 c. 13 S 231lt. o W. 4.01 c. 14 S 42%. o 
E 5.93 c. 15 S 11 o E 3.25c. 16 S 77o/t1 o W 5.98 c. at 22 links is 
a Sicamore l7 S 10% o W 4.98c. 18 S 78% o E 8.16 c. at 6.96c 
is a pine 19 S 421M_'? W 2.09c. 20 S 41;4 o E 2.93c. 21 S 88° W 
1.30c. 22 N 73° W 10.55c to 1. 
N. B. 1 of this plat is 2 of plat 132 and 16 is 2 of plat 122. 
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Plat No. 320 . 
Page 268 
Land Book No. 2 
This plat represents 1.587 Acres of land William E. Fitch-
ett claims he purchased at public sale, but disputed by Chris-
topher Stoakes, he claiming the line 3 and 9. 
~urveyed September 13th, 1878 by 
G. W. Bohannan, S. M. C. 
Note·s of 1.587 acres-Begin at 1 N 14% 0 E 4.19c~ 2 N 
75° E 4.43c. 7 S 1j2° E 2.04c. 6 N. 881M,C> W 2.24 c 5 S l%,0 
E 3.77c. 4 N 80~0 W 3.26c to 1. 
Notes of 1.509 Acres Begin at 3 N 14%0 E 4.27 c. 8 N 15° 
• 
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E:4.23c 7 S lho E 2.04c. 6 N 88lft oW 2.24 c. 5 S 1% o E 3.77c. 
4 N. 80:Y2o W 3.08c. to 3. 
. Notes of 1.217 Acres. Begin at 3 N 29%, o E 5.23c. at 2.45c 
is a stone 9 N 75° E 2.65c. 7 S lj2° E 2.04c. 6 N 881,4 oW 2.24c. 
5 S 1%. 0 E 3.77c. 4 N 80y2 o W 3.08c. to 3. 
3 is 3 of plat 1~3. · 
page 25· ~ 
Plat No. 353 
Page 289 















This Plat represents .718 of an Acre of land near Fitch-
etts Wharf Mathews Va. bounded as per plat conveyed by 
L. R. Stoakes to C. H. Stoa.kes for a store house lot. Sur-
veyed June 1884 by G. W. Bohannan, S. M. C. 
Notes of .572 of an acre-Begin at 1 N 48° E 3.74 c. 2 N 
75°E 20 links 3 S l41h 0 W 4.27c. 4 N 711/2° W 1.7Ac 5 N 12° 
Vv 1.02c. to 1. 
Notes of .146 of an acre in contraversy between L. R. 
Stoakes and William E. Fitchett-Begin at 4 N 14~~0 E 
4.27c. 3 N 75° E 8 links 6 S 2° E 2.02 c. 7 a Stone S 29:llt: o W 
2.45 c. to 4. 
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This plat represents 64.348 Acres of land bounded. as per 
plat on ].{ilford Haven in the County of ].{athews, Va. pos--
sessed by L. R. Stoakes at his death. 
Surveyed October 1885 by 
. G. W. Bohannan, S. M. C. 
,Notes of 17.794 Acres-Begin at 1 S 14¥2° W 13.61c. 2 
N 76° W 9.07c. 3 N 17° W 2.77c. 4 a cedar N 21%, 0 W 
5.89c. 5 a cedar N 46° W 4.49c. 6 N 6914 o E 7 .46c. 
7 S 70° E 6.74 c. 8 N 89° E 2.73 c. 9 N 25% o E -
1.01c. 10 S 12° E. 1.02c. 11 S 711/2 o E 1.78c to 1. 
page 27 } Notes of 4.069 Acres-Begin at 2 S 14~'2° W 
4.50c. 14 N 76° W 9.07c. 13 N 14%0 E 4.50c. 3 S 
i6° E 9.07 c. to 2. 
Notes of 42.485 Acres-Begin at 14 S 14lj2 ° W 4.05c. 15 
N 79° W 24links 16 S 14lh0 W 19.71c. 17 N 67lj2° W 18.35 c. 
18 N 18~.0 E 14.67c. 19 N 80° E 2.22 c. 20° N 5 W 3.54c. 21 
N 15-0 E 2.01c. 22 N 62° W 1.52c. 23 N 33lj2'0 E 4.53 c. 12 a 
cedar S 76° E 7.55c. 3 S 141h:o W 4.50c. 13 S 76° E 9.07:e. 
to 14. · 
No 1 is 3 of plat 163 and 3 of plat 320 and 4 of plat 353. 
No 17 is 17 of plat 132 
No 19 is 6 of plat 295 
No 12 is 1 of plat 30 
The lots of 4.069 Acres and lot 42.485 Acres is altered. 
Begin at 26 S 141h o W 4.22 c 15 N 79° W 24 links 16 ·s 
14% 0 W 19.71c.·17 N 671;2° W 18.35c. 18 N 181A, 0 E 14.67c 
19 N 80° E 2.22 c. 20 N 5° W 3.54c 21 N 15° E 2.01 c 22° N 
62 W 1.35 c. 24° S 76 E 17.93c to 26 Area 39.048 Acres. 
Begin at 3 S 14%0 W 4.33 c 25 N 76° W 8.86 c. 24 N 62° 
W 17links 23 N 33lf2° E 4.53 c. 12 a cedarS 76° E 7.55 to 3 
Area 3.581 Acres. 
Begin at 2 S 14¥2 o W 4.33c. 26 N 76° W 9.07 c. 25 N 14lh o 
E. 4.33c. 3 S 76° E 9.07 c. to .... Area 3.925 acres. The 39.048 
lot is altered. 
Begin at 26 S 14% 0 W 4.22c. 15 N 79° W 24 links 16 S 
· 14%0 W 19.71c. 17 N 671;2° vV 14.11c. at 10.94c. south side of 
a pine 27 N 193,4 o E. 9.11c. at 3.23 c. is a stob 28 N 814 o W 
7.30c. at 5.7lc is a.walnut 29 N 80° E 82 links 20 N 5° W 3.54 
c. 21 N 15° E 2.01 c 22 N 62° W 1.35c. 24 S 76° E 17.93c. to 
26 .Area 33.327 ·Acres. 
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page 28 ~ DANIEL HUNLEY, . 
a witness for the plaintiff, testified as follows: 
That he is betw(\en sixty and sev·enty years of age and has 
lived near Fitchetts Wharf all of his life. That he is well ac.-
quainted with the property formerly owned by w.·E. Fitchett 
and now owned by Mae Fitchett Troy, and also with the prop-
erty now owned by J. H. Fuller, having known it all of his life. 
That the line between the two properties has always been 
regarded as running with the east side of the County Road 
to the corner of Mrs. Fitchett's yard, and from that point in 
a straight line to the head of what is called a cove where a 
stake now stands. That what is spoken of and shown on the 
recent plats as a cove is really what was formerly a part of 
Milford Haven. That when Mr. Fitchett built the wharf on 
the property extending from the shore into Milford Haven, 
more than fifty years ago, this wharf ran out diagonally from 
the shore and caused sand to fill in around it, and also oyster 
shells were thrown over, and built up land to the west of 
the wharf. That a Mr. Stoakes, who then owned the prop-
erty now owned by Mr. Fuller, also built a wharf on his prop-
erty and a runway between this wharf and the wharf of Mr. 
Fitchett, which also caused a ·filling in at this point and the 
cutting off of a portion of Milford Haven in the form of a 
cove. That when ~{r. Fitchett built the wharf on his prop-
erty there was deep water at the head of what is called the 
cove, deep enough for vessels to float in. The head of this 
cove where the line of Mr. Fuller ends has, of course, filled in 
considerably, but there is still good water there on high tide, 
and witness could not say whether the stob marking the end 
of Mr. Fuller's line is at low water mark or not, but there is 
a point west of Fitchett's Wharf where there is water at low· 
tide. That for more .than fifty years Mr. Fitchett used and 
occupied the land now claimed by Mr. Fuller betw.een the 
stob at the head of the so-called cove and Milford 
- page 29 ~ Haven: that Mr. Fitchett not only had the ter-
mjnus of his wharf on this property, but also had a 
tomato factory there and other buildings. That in order to ex-
tend the line of Mr. Fuller to low water mark in Milford 
Haven at the point he contends for the east of the wharf it 
would be .necessary to run it over high land and over a part 
of the wharf and would take away a part of the most valuable 
waterfront of Mrs. Troy's property. 
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L. S. s:MI'l'H, 
a witness for the defendan~, testified as follows: 
That in his opinion one cannot say the low water mark 
would be at the point where Surveyor Hudgins testified the 
line between the Troy property and the Fuller property ter-
minated at the head of the cove at the time decree was en-
tered in the Fitchett v. F~tller suit. ·when the tide is low, low 
water mark on Milford Haven is some distance below the 
point where the line is said to terminate at the head of the 
cove. 
P. B. WILLIAMS, 
a witness for the clefendant, testified as follows: 
That he has lived near Fitchetts Wharf for about twelve 
or :fifteen years and that he is more or less familiar with tidal 
conditions in 1\tfilford Haven; that low water mark could not 
be at the point where Surveyor Hudgins testified the Troy-
:b"'uller line terminated at the head of the cove at the tim-e 
decree was entered in the Fitchett v. Fuller suit. On 
page 30 ~ orilinary low water, this point is probably eighteen 
inches to two feet above where low water mark 
would be. 
JOE PETERS, 
a witness for the defendant, testified as follows: 
That he has lived near Fitchetts Wharf practically all of 
his life and that he is familiar with the tidal conditions in 
Milford Haven; that low water mark could not be at the 
point where G. T. Hudgins, surveyor, stated the Troy-Fuller 
line terminated at the head of the cove at the time decree 
was entered in the Fitchett v. F~tller suit; that when the tide 
is low, low water mark is some distanc-e below this point. 
R. F. HAYWOOD, 
a witness for the defendant, testified as follows: 
That he is a Certified Surveyor and that he resides in 
Gloucester County, Virginia. That he was employed by the 
defendant in this case to retrace the line between the prop-
erty of the complainant and the defendant and to run the said 
line to low water mark in Milford Haven; that he did on 
June 2nd, 1936, run this line from the walnut stump shown 
on the plat to low water mark in Milford Haven; that ,he 
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found low water mark to be in Milford.Haven proper a few 
feet to the east of the old wharf as shown on the plot; tha.t 
low water mark cannot be said to be in the head of the cove 
where this line crosses. 
page 31} ·witness admitted that he did not know rise and 
· fall of the tide on Milford and that 'he terminated 
line at point shown him by Mr. Fuller as low water mark. 
Had only been at this point on two occasions. 
Note: The plot referred to in the evidence of R; F. Hay-
wood was filed in the papers in this case on June 22nd, 1936, 
and was introduced in the evidence while Mr. Haywood was 
testifying and was made a part of the record in this case. 
J. H. FULLER, 
the defendant, testified as follows : 
That he lives at Fitchetts, Virginia, and bought· the prop-
erty upon which he resides from a Mr. Dozier in the year 
of 1926. At the time he bought the property the lines to the 
property were pointed out to him by his predecessor in title 
and he was shown a stone in the yard of the complainant, 
Mae Fitchett Troy. He was told that the line ran from a 
stob near the gateway leading to the residence of the com-
plainant to this stone, thence .in a westerly direction to the 
head of the cove. The line that was pointed out to me by my 
predecessor in title is shown on plot No. 353 at page 289 in 
TJand Book No. 2 and recorded in the office of the Clerk of 
the Circuit Court of Mathews County. Soon after I came 
into the possession of this property I started to build my 
fence and Mrs. lVIary C. Fitchett who was living and who 
then owned the property now owned by the complainant in 
this suit came out on the ground and asked me where I in-
tended to put my fence. I pointed to this large stone and told 
her that I ·expected to run it in line with this stone. She made 
·no objection and went on back to the house. I completed the 
· fence and she didn't make any complaint for nearly 
page 32 ~ three years afterwards. About three years after-
. wards she had the stone moved, stating that it was 
not on the line. I went over there and drove an iron stob, 
where the stone had been. Then Mrs. Fitchett instituted a 
~uit in 'the Circnit Court of 1\{athews County to enj'oin me fr·om 
trespa~sing on her property and also to quiet her possession 
in this strip of land that was disputed and to establish the 
.... 
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true boundary line between her property and my property. 
This suit was pending for quite some time and I told Mr. 
Diggs, my counsel, to agree to the consent decree entered 
by the Circuit Court of l\iathews County establishing a 
straight line along the east side of the main county road to the 
corner of Mrs. li'itchett 's yard, thence in a straight line to 
low water mark in l\Hlford Haven. I then thought that our 
differences had been settled and that the line terminated at 
low water mark in ~Iilford Haven. I then moved my fence 
and built it on this line. Later on, Mrs. Troy who came into 
the possession of the property by the will of Mrs. Fitchett 
brought this suit to re-establish the line that .I thought had 
already been established. I think the land that I lost by the 
line being ~ade a straight is worth very much more than 
the land I gained by making it a straight line. However I 
agreed to this decree in order to stop all argument about the 
line. Surveyor Hudgins did not show me where he terminated 
the line and did not make a plot although he promised to do 
so. 
On cross examination in answer to a question by counsel' for 
plaintiff as follows: 
Will you state to this Court that Mrs. Fitchett GOnceded any 
change in the line contended for by her or that you under-
stood her to be giving you a part of her land and wharf in 
order for you to consent to the decree in the former case' 
Witness stated: I merely want what belongs to me. 
He also stated that he had this line surveyed by a surveyor 
named Evans and that Evans stopped at about the 
page 33 ~ same place that Hudgins testified he stopped. This 
was about the time the decree was entered in the 
old suit. 
I have lived on this property near Fitchetts since 1926 and 
I am familiar with the tidal conditions in Milford Haven. 
Low water mark cannot be said to be at the head of the cove 
where this line crosses. Ordinarily low water is at least 
twelve inches below where this line crosses at the head of 
the cove. The point where the line crosses the head of the 
cove is dry when the tide is about one-half down. 
Teste: This 18th day of September, 1936. 
J. BOYD SEARS, Judge. 
J. H .. Fuller v. Mae Fitchett Troy. 
Virginia: 
In the Circuit Court of Mathews Couno/. 
I, W. B. Smith, Clerk of the Circuit Court for the County 
of 1\Iathews, do certify that the foregoing is a true transcript 
from the records of the said Court, and I further certify that 
W. M. Minter, counsel for the plaintiff, has received notice 
as required by law. 
Given under my hand this 20th day of October, 1936. 
W. ~- SMITH, Clerk. 
Clerk's Fee $22.50. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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